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Mr. AS = Ns ANSWERER 
In a LET TER ro a Friend. 


Compliance with your Commands, - obliging mz to give 1011 my Thoughts upon what 
* the Anſwerer of Mr. Aſhton's Spzech has faid in Relation t© the Civil and Common Laws, 
- which he has been pleagd to produce ( as be thinks, conducing to ts purpoſe ) you re- 
_ ceive this, You very well obſerve that chis Anſwer has prevailed with many ( eſpecially 
| - - thoſe whoſe Education has not enabled them to examine uis Quotations ) io entertain Opinions 
"Hey L : that. we were very hardly dealt with, as to the Aftair of the Prirce of 77 ler, contrary both to 
6 Li Laws of Nations, Civil and Old Canine Law of Engiand. All that 1 hare to alledg in the 
©," "matter, 1s, that the Civil Law never made Proviſion 1 in ſuch a Caſe es the Frince of Wales tap 
= to be; becauſe unreaſonable, as I ſhall demonitzare in this following 'Letter: And as for 
"bo "Old Common Law, 'l] appeal to all the unprejudic'd Wor:d, if ic reaches the bulinefs 
: =-He brought it in for. His Laws of Nations I ſhall not concern my elf in, both as ?eis not in- 

; . - Jain'd me by you, and likewiſe becauſe *cis too abſtruſe ; bur it will be 1 think, ſufficient for 
. me to prove, he prevaricates with the Laws (I mean Civil and Common , which the genera- 
Ny of our Engliſh World are better acquainted with, and fo leave you; to judge of the ſin- 
+.cerity of the Perſon: For *rill he convinces me that itis a Law of Nations for every Prince 

. fo prove ( when thenext preſumed Heir does or does not demand ic) Tiat the Child, he is 

- atisfied, was Born of his Wife, be truly ſo ; though ſbch a thing might h2ppen when ſhe was 

| prebap Prayers in her Cloſer, &c. 1 lay, till he proves this to be uſual 1mongſt all Nations; 

- For as Fuſftinian( who I think, underſtood the Law of Nations as well az this Gentleman )nftit. lib. 
- defines the Laws of Nations to be, it 1s, uo 1 gare omnes Gentes utuntur, I] bereve] may very well 1. Tit. 2. 
forbear any thing of that matter. It will not be unneceſlary, if I kint that che freedom I uſe is Sect, 1. 
- cauſedchiefly by the Security a private Letter ougit to carry with it, which I ſuppoſe, will 
- fufficiently admoniſh you of the Caution and CircumſpeCtion you are to 11% in Expoſing it. 


Firſt then, ha Afſerts that the C:wil Law npon any Occaſion of Snſpicion ( obſerve the word of La- 


. titude, ANY OCCASION; &c.) Did Order that Tones be gruen twice a We Heck 70 the Parties 
A Bb concerned ; 
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mb receive full ſatifaftion; that the Mother is to be kept in an Houſe by ® 
waver ro the Speech.; and all this upon any Occaſion of Suſpicion, Ip Anſwer 
the Civil Law mentions in Relacion to Spurious Iſſues, or Suppoſititk -- 
- ous Births, may be x&duced to a'very narrow Compaſs, without leaving any. thing material _ 
-unſaid. The Sanatus Con/ulturm Plancianum ( of which Digeſt. Lib. 25. Tit. 3. de. Agnoſcendis & 
Alendis Libers ) conthins two Caſes ; of which the firſt Commanas that a Woman Diworſed from 
ber Husband, ſhall within thirty days after this Divorſe give Notice to her Husband, if ſhe he with 
Child.that he may take. care of and make proviſion for it ; or that the Husband deny the IWife to be ſo with 
Child by him ; whichiif he docs not do, he ts obliged to take care of, and Educate the Child that ſhall 
be Born of her.. The lecond is, That thoſe Women who afier a Divorſe, feign a falſe Birth, render 
themſelves Obnoxious and Pumiſhable ; as the Law in fuch Caſes has provided : Of which ſee Cod. 
Lib. 9. Tit. 22. Ad Legem Corneliam de falſis. Which was then Capital, but was afterwards 
moderated by the Emperor Leo, Novel. 77. ED | | | 


'ro which; I reply, 


But in the Time of Marcus Antoninus and Verws Emperors, there happeryd two New Caſes ; 
and by conſequence, rcquir'd a new Remedy ; the firit was of a Woman Divorſed from her 
Husband, who denied ſhe was big wich Child by him ; the Husband Afſerted ſhe was : upon 
which ( the Man eatneſtly deſiring ar Heir to- his Family ) the Emperors wrote to Valeriaxs 
Priſcianzs the Pretorof the City, That ir ſeem*d moſt fit to them upon the Husband"s Requeſt.,..thmtirou 
three Midwives ſhould be ſent to this Woman and inſpect her Bedy, 8c. Of which Digeſt. 25. Tu. 4. ,, ** 
Ventre inſpiciendo. The other Caſe was, of a Woman, who after the Death of her: Husbafid*+ 
affirnyd her ſelf with Child; upon which the Prater Commanded, That; that Woman 2who, after 
the Death of her Husband, Aſſerted her ſelf to'be with Child, ſhould give Notice twice a Month to * 
them, to whom this mmprter did appertain, viz. The next Heirs at Law ; that fatisfaction might be # 
given them, c.As inthe Anſwer p.r3. From hence,Sir,l think you may plainly diſcern the dif- 

_ccnuty of this Anſwerer. For 1 appeal to you, and profeſs I would to all Mankind if the fore- 

. m2ntiond Cafes (ard yet they are thoſe he refers us to; and I Challenge him to give me any ,, 
= other in Civil Law, any ways relating to ſuppoſititious Births ) have any Relation to- that eſs? 
- the Prince of ales; The firit of theſe Cafes, being between a Husband and his Wife after 8% 
-- Divorſe : The ſecorld of the Inheritance and Pofleſſion of an. Eſtate, between the Relatzynes 
- ofa dead Husband and the Wife, who Aﬀerted her lf with Child. But in the Cafe of the 

Prince of Wales, Ftliink there was no Divorſe ; neither could there be any diipure of Inberi- © 
rance 1n tae buſineſs, when his Father, King James, was then alive; and conſtquently no ſuch - 
thing as Succeſſion cr Miſſion in the Polit iflion of the Gcods of him who was {till living. Per 
the Rule in Civil Law ie, Viventss nulla cf} hareditas neque (ucceſſi2,2ccording ro the 29. Die Tir. 
'2. E. 19. de Atquirada veil onitea beredifate. From all which I infer, That ( ſuppceting the 
. Civil Law, whicattis Gentleman has been pleaſed ro Quote, were indeed Common Law ( up- 
on which: thz true State of the. Controverſi2 al»ne depznds) and more - over in. the great 
Charter of Frs/and ) that Ring Fames was not obliged to ſuch a Formality, reitheir of the 
Caſes emoitnting, in the leaf}, to have him conceird in them. By the by, 1 cannot omic 
- Wondring, ſinceths Gentleman ſeems to be fo mightily taken (and I may well enough add fo 
mightily miytaken) with Civil Law, he did not gratify the World with an Expoſition: of the 
'Edict of the Emperors Diodlefan and aximinian Ced. Lit. g. Fit. 22. L. 10. de partu ſuppoſito. 
Cir ſuppoſtti "bop Crimen Parry; ty Urori moveas, apud Refforom Provinciz, inſtituta Accu/atio. 
ra, id grobg, ..S0 thit from Civil Law it is not any Cauſe of {i{picion will do the buſineſs, bur 
' Proof nuft be mad} to render it {ulftcient——— 4tfori Tacirmbsy Onus probandi.. And: ſo much 
for his Civil Law. | With this hkkewiſe exatly agrees the Beſilicon; Iz Þ Stophoue Thi jagigh, - 
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"”; In cls oiinels Fuave Ogned WRT EVR you the Expoticon off 
*: _ Civilians Cujacins, Molineus, and Faber, upon theſe paſlages, 1 haye had orgafion t | 
cauſe I was loth to hare my Letter ſwell to a Volume. . But if any curiqps Genticman will 
. take the pains to examine the Learned Works of the foremention'd Civilians, he will find their 
Expoſitions agreeable to what I have produced theſe Laws for. 432 es 
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;- -:T hall now briefly obſerve what 1 judge material to objet to his old Common Law, 
'" and then take my leave of him and you for the preſent. I ſhall fave- both the Expence of 
- Time and Paper, if I only deſire you to peruſe thar Chapter in Bra#or, to which his Margin 
© "does refer yon; yow'l find it chiefly concerns what the Civil Law, I mentiqned before, provi- 
ded for : And as for Fleta( who almoſt in every thing follows Bra&on, ) he lays, That ſuppoſing 
the Husband and Wife being Summoned by the King to appear before the Sheriffs, wpm Complaint of 6 
- wext Heir, that they hawe Forg*d and Suborwd a ſuppoſititious Child. To ule his own Words. $S; po- 
tentes videbantur eſſe Parentes, ad Prolem ſuſcitandam pro herede judicabitur nifi querens docere poſſit 
' Contrarium. That if the Parents be thought able to get Children ( their Child ) ſhalf be adjudged Heir, 
\.... * except the Plaintiff can prove the comtrary. Take Notice here what both Braffon and Flea fay, 
3* Thatthis Writ as to be I{/ued out by the King, &'c. Thereiore granting this were, now true Law 
2 'C which I deny) yet cannot perceive how it would-reach the King. For Who is ſo mad to 
afappoſe the King would iſſue out a Writ to his Offer, for the Examining the Queen, his Wife, 
2 Sith who line he himſelf is well ſatisfied. His friend Brafon would have told hin accord- 
S9& ng to his O/d Law, Thar if the King Rule indeed contrary to the Laws of the Land; thar 
#” + all that SubjeRts onght to do in the matter is to. have recourſe to ſiipplication (to uſe his 
%.... Words,) Cum Preve non currat contra ipſum. ) That he would correct his Error, which ( fays 
#4 he) if he refuſes and denies to do, *is alcogether ſufficient puniſhment for kim, That he. expect 
& God a Revenger. - For ( as he goes on )' no Man may preſume to call his Aftions in Queſtion, 
$ much leſs riſe up againſt his At. * Bratton. lib. 2. cap. 8. de acquirendo rerum Dominio, fol. 5. 


$6. >, ; % ( 

HE® : TT ; | <: 1 I 
To end all; PII tranſcribe you what our Oracle.af the. Law of England ſays -1n this matter. 
*v!], withour difficulty, ſuppoſe, I mean my Lord Ceek.. DE 


Fir ths Boncfit and Sa fery of Right Heirs cone partrs ſuppoſitos, the Law hath providea gegit.... 
*.< Remedy by the Writ 4 Ponre Telpicicndo, whereot the Rule in the Regiſter is this. Nota. Si 229. 
of &© guis babens Hereditatcia duxerit aliquam in Uxcerem, poſtes meriatur ille ſme Herede de Corpore ſuo Bratton. 
& | Exennte per quem Hareditas ile Frotrs ipſizs defuntt deſcendere debeat ; & Uxor dicit ſe efſe pregnan- |. *: CO 
* tem de 15:0 difimcts erm nen fit, baveat Fratcr-& Hares Breve de Ventre inſpiciendo. It ſeemerh by - ponds 
«© Prattcy ard ZFets, Witch forowed him, that this Wit doth he nub: Uxor a'rcujes in vita Viri (ui Fits. 1. 1, 
«4 pregnanten {ici enm mon (it as Exberditationtm weri Haredis,&C. Hd querilam weri Heredis per c, 14. 
« preecepum Domins Regis Fre wlichistobe urderiiond according to the Rule of theRegiſter:whena 
© Man having Lards in Fce-fimpie dicth, ard bis Wife ſoon afrer marrieth again, and feigns her 
«& (if with Chiid by ner fo:mer Husband :; In this Caſe, though ſhe be married, the Writ de 
* Ventre Ia picines, co 6 ior the Heir, But if a Man ſeized of Lands inFee ( for Example ) 
«hath lite a Danghter, vwho 1s Heir Apparent ; She in the Life of her Father.cannot have this 
« Writ for divers Cauſes, Firit, Becauſe She is nor Heir, but Heir Apparent ; for, as hath been 
_E faic, Iver oft Hares Viventis; and this Writ is given to the Heir to whom the Land-is deſcended. 
& And £031 Breton and Feta fay that this Writ lieth ad querelam weri Heredi:, which cannot be 
« inth2-Lif2 of his Anceſtor, and herewith agreeth Britton and the Regiſter. Secondly, the ta- 
« king a Rusbarnd, inths Chile aforcfaid, being her own AC, cannot barr the Heir of his lawful 
| ut : bo "= Aftion 
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< 2nd there ſafely kept until ber Delivery,;Fand ſo any Mar's Wife might be taken from” him: © | 


cap. I. lib, 1. fol. 8. | | 
You may now ſte whar obliged our Anſfiverer to runto his Civil and Old Common Law, the' 
- ficlt being little pratiſed in England, and neither that nor Old Common:-Law underſtood; bur by: 
the moſt eminent Profeflors. Bur for the modern Expoſition of Laws, te ſuppoſed we were a: - 
liccle better verſed in. I hope.ſome of our able Lawyers will take Care to vindicatethe Honoue:: 
of their Profeflion, and nor ſuffer it co be thus abuſed by crafty People, to infinuate Falſhoodin= 
to,and poyſon the minds of the Ignorant and Unwary. For my own part, what I have here faid;” © 
is juſt what my Leiſure would fuffer me haitily to ſer down, and therefore wants thoſe Orna- *+ 
ments both of Method and Elegance I could with it cloathed with; however, conſidering ic anc 
Epiſtle of orie Friend to another, it carries, 1 hope, its Pardon alorig with it. Before I cake mig; 
Farewel, Icannot omit ſaying ſomewhat to the grand popular C bjection generally urged, Thet'*? 
it is not expeed that the Birth of the Prince of Wales be proved Spuruus, fince a Negative will not dit * 
ant of Proof. To which I anſwer, That the aſſerting his Highneſs, the Prince of Wales not to be 
RK. F's Son is an Affirmative. Forſnppoft I affert Titizs not to be the Son of Cajar, Iaffirm him 
to be the Son of Somebody elſe : So till the Prince of Hales be proved to be the Son of Some-  -- 
body elſe than of K. F-8, I ſhould do a very great Injury to Equity and Common Juſtice: (fince 1 
his F has own'dhim ) ſhouldI pronounce. him a Baſtard. Beſide, the Matter never came 
_ to Litigation or Diſpute; and to hang People before we-judge *em,: has ever,l think,been deenyd : : 
and look*d upon as too ſevere and unjuſt. We ought, in an Aﬀair of ſuch Moment, to be very -.: 
and eautious 10W-we - proceeds imothe Examples fear, may»bo cddirefal and perni-<* 


cious Conſequence. Encouraging you ſtill to be ſtedfaſt in the Truth, I take my Leave of you :/ 
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with theſe excellent Lines of Horace, ORG pee 4 
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uftum & tenacers 1 i Viruns : Non wultus inſtantis Tyranns, 
Fa Civium ardor OO alerts; Mente quatit ſolids. 


I am, Deareft SIR, 
April 5. 1691. Your moſt-Faichful and AﬀeCtionate Friend 


And Humble Servanr. 


